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What a Difference a Minister
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It was, and is, natural that senior bureaucrats would have their own
methods of gaining approval for the decisions they both needed and
wanted. A new minister is ... not only vulnerable but, indeed almost
without protection.

Flora Macdonald'

...basic reforms in our policy process should ensure effective
ministerial control over the civil service and the regulatory system.

Lloyd Axworthy?
That would be courageous, Minister, very courageous.

Sir Humphrey Appleby, Yes Minister

Notwithstanding the rhetoric over the past 40 years about “the information

highway" and “telecommunications as the railways of the future” or the ac- .

tual tectonic, transformative shifts in public policy governing the market
structure of the industry in the past two decades, telecommunications has
largely been the neglected step-child as far as elected policy-makers are con-
cerned. The major policy changes that have occurred have been, for the most
part, bureaucratically shaped and determined while political authorities have
played primarily a reactive, legitimating role for decisions made by others.
This is true even for the 1993 Telecommunications Act which did not substan-
tially affect the policy directions pursued by the crrc since it gairied jurisdic-
tion over telecommunications in 1976.

The political-bureaucratic dynamic in the telecommunications sector
dramatically changed with the election of the Conservative government of
Stephen Harper in January 2006, particularly with the appointment of
Maxime Bernier as Minister of Industry, the department with responsibility
for telecommunications. Telecommunications was not one of the vaunted
five priorities of the new government. Indeed, telecommunications did not
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even merit a mention in the Conservative Party’s electoral manifesto, “Stand
Up for Canada.” However, in one of his first public appearances as minister,
Bernier made it clear that he had his own agenda: “As many of you may
know, our new government has five priorities, but I can assure you that tele-
communications is at the top of my action list.”

The minister’s personal commitment to that agenda was soon apparent.
He exploited the two major avenues, other than legislative changes, open to
political authorities to influence regulatory decision-making. One, which is
more traditional, is to act on appeals to the Cabinet on specific decisions. In
the case of the crTc’s telecommunications decisions, the appeal mechanism
permits Cabinet both to send back decisions for reconsideration and to “vary

- or rescind” such decisions.* The second, which is both more exceptional,

and, in the case of telecommunications, more recent, dating from 1993, is the
power to issue a policy direction on broad policy matters.

Between March 2006 and April 2007, Bernier was successful in obtaining
cabinet approval first, for fundamentally changing two major decisions of the
crTc through the appeal process and secondly, for imposing a major policy
direction on the crrc, the first since cabinet was authorized to do so in the
1993 legislation.” These initiatives arguably not only represented the most
profound policy changes to the regulatory regime since the introduction of
competition in 1979, and its extension in 1992 and 1994, but established, for
the first time, that elected authorities, not appointed officials, were responsi-
ble for policy decisions. That Bernier was able to overcome doubts from
some of his cabinet colleagues, including the Prime Minister and his senior
political advisors and especially the determined opposition from both his de-
partmental officials and those in the Privy Council Office, including the
Clerk, reflected not only his determination but also his political skill. For the
first time in the past forty years of federal regulation of telecommunications
and a dozen ministers, 2 minister had made a policy difference.

In changing fundamentally the crTc decisions on the regulation of local
telephone service and offering telephone service over the Internet, Bernier,
with the support of his colleagues, rejected continued detailed regulation of
the incumbent telephone companies, the former monopolies, and in effect
imposed deregulation on these services. The major direction which cabinet

sent to the crrc substantially re-interpreted, some would argue re-wrote,

the policy objectives of the Telecommunications Act such that the regulator
was ordered to henceforth give market forces primacy in its regulatory
decisions. This was a fundamental re-ordering of the objectives of telecom-
munications regulation.

This chapter will analyse the policy outcomes and the political processes
that resulted in the Minister of Industry successfully imposing his preferred
policies on the crrc. In particular, sections below will analyse the specific
processes that led to fundamental changes for the crTc’s decisions on Voice
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over the Internet Protocol (voir) and forbearance of local telephone regu-
lation as well as that for the policy direction imposed on the crrc. Before
turning to those specific decisions, it is necessary to provide background as
to the conditions that provided the opportunity for Bernier to be the first
minister responsible for telecommunications who successfully imposed his
policy preferences on the regulator.

PART ONE!: BACKGROUND

There is no evidence that Maxime Bernier came to the position of Industry
Minister with any prior knowledge of, or even familiarity with, telecommu-
nications or indeed, notwithstanding his subsequent claim, with an agenda
for the sector. What he did bring, however, was a philosophical outlook that
would allow him to adopt, and aggressively pursue, an inter-related set of
policy prescriptions for telecommunications. Bernier was/is a quintessential
example of what Donald Savoie in his four-fold characterization of Canadian
cabinet ministers, would categorize as a “mission” participant, that is one
who brings “to the cabinet table strongly held views and they usually do not
avoid confrontation if their views are challenged.” Such ministers “are partic-
ularly tenacious in pushing their causes or their point of view and they are
likely to keep on trying long after other ministers would have given up.®

In Bernier’s case, his sense of mission was clearly ideologically inspired. He
is a staunch advocate of free market principles, inspired in part by his roots in
the Beauce region of Quebec and reflected in his position, prior to his elec-
tion in 2006, as Executive Vice President of the libertarian think-tank, the
Montreal Economic Institute, which promotes the values of limited govern-
ment and the primacy of free market principles. Bernier, in his first speeches
as a minister, emphasized that he saw himself as a defender of economic free-
dom and open competition who embraced “... the spirit of entrepreneurship
and all it stands for — individual freedom, self-reliance, responsibility and au-
tonomy.”” Subsequently, in his first speech on teleccommunications, Bernier
signalled to all the importance he attached to his principles: “I came to this
portfolio from the private sector with a strong appreciation for the benefits
of markets and their ability to deliver results ... The record is clear around
the globe. Economic freedom benefits individuals, communities and coun-
tries ... Countries where economic freedom flourishes ~ countries that are
open to business and entrepreneurship — are countries that have faster-rising
standards of living”®

A clear, even if ideologically coherent, set of policy predispositions, as
other reformers have learned, does not guarantee policy success, however, es-
pecially when confronted by determined opposition from both those actors
who benefit from the policy status quo and more significantly the architects
of the existing policy regime. Nor does an ideology automatically provide a
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specific prescription for a new set of policies, something that Bernier undeni-
ably was lacking, not surprisingly given his limited familiarity with the tele-
communications sector. Before turning in the next section to the process
employed and the specific actions that Bernier took to impose his policy
preferences on the telecommunications sector, it is necessary to discuss both
of the above aspects: opposition to change, especially from the crrc, and the
emergence of a new set of policy initiatives.

Bernier faced a formidable opponent to his potential agenda in the Cana-
dian Radio-television and Telecommunications Commission (crtc). Since
acquiring jurisdiction over telecommunications in 1976, while it had rivals,
especially from first the Department of Communications and, after that de-
partment was disbanded, from Industry Canada, it had become the domi-
nant force in shaping the telecommunications regulatory policy regime.
Without any overt political direction or guidance, for example, it had radi-
cally redefined legislative provisions dating from 1906 to permit competition
in the terminal equipment and long distance telecommunications markets.’

The only direct political intervention in the telecommunications regula-
tory system, and it was a mixed blessing, was the Telecommunications Act
passed in 1993. The new statute had three positive features. The first was that
it empowered the crrc, when the Commission deemed that competitive
conditions merited it, to forbear, or conditionally refrain, from exercising its
powers to regulate rates and other aspects of market behaviour. The second
was that it permitted the crTc to develop alternative methods for regulating
telecommunications rates and services instead of relying on the traditional,
and much criticized, detailed and time-consuming rate of return regulatory
method. The third was that the cabinet was given the authority “... to issue
to the Commission directions of general application on broad policy matters
with respect to the Canadian telecommunications policy objectives,” i.e. a
policy direction power.!°

Far less positive was the statutory statement of policy objectives to guide
the crrc in its regulatory decision-making:

7. It is hereby affirmed that telecommunications performs an essential role in the
maintenance of Canada’s identity and sovereignty and that the Canadian telecommu-
nications policy has as its objectives

(a) to facilitate the orderly development throughout Canada of a telecommunica-
tions system that serves to safeguard, enrich and strengthen the social and economic
fabric of Canada and its regions;

(b) to render reliable and affordable telecommunications services of high quality ac-
cessible to Canadians in both urban and rural areas in all regions of Canada;

(¢) to enhance the efficiency and competitiveness, at the national and international
levels, of Canadian telecommunications;

(d) to promote the ownership and control of Canadian carriers by Canadians;
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(¢) to promote the use of Canadian transmission facilities for telecommunications
within Canada and between Canada and points outside Canada;

(f) to foster increased reliance on market forces for the provision of telecommunica-
tions services and to ensure that regulation, where required, is efficient and effective;
{g) to stimulate research and development in Canada in the field of telecommunica-
tions and to encourage innovation in the provision of telecommunications services;
(h) to respond to the economic and social requirements of users of telecommunica-
tions services; and ;

(i) to contribute to the protection of the privacy of persons.''

The problems with this statement are two-fold. The first is that, given the
pro-competition decisions that had been taken by the crrc prior to 1993, the
legislation did not provide a clear statement of what the “endpoint” or ultimate
policy objective was to be. This contrasted sharply, for example, with the new
transportation policy which had been passed by the same Conservative gov-
ernment only six years earlier.'? The more serious problem with the new tele-
communications policy objectives, identified by both the Senate Committee
which made an extensive study of the proposed legislation and various wit-
nesses who appeared before it, was that it contained little more than a grocery
list of ambiguous, unranked, and potentially conflicting goals that could pro-
vide little concrete guidance for the crTc in its decision-making."

The concern over a lack of either a clear statement of a primary objective
or a ranking of the aiternative objectives, however, was immediately miti-
gated by the actions of the crrc following enactment of the new statute, It
made it clear that, whatever the provisions of its governing statute, the crTc
had one over-riding objective, the promotion of competition. Two years after
the Telecommunications Act was passed, for example, the crrc declared that,
regardless of the language of S.7, henceforth it would pursue one primary
objective: the promotion of competition. It justified this by noting that the
environment within which telecommunications services are provided is
changing “.. in ways that outpace the ability of regulators to recognize and
define, let alone control. [Consequently, in a competitive world, what]
uitimately emerges will be determined by the demands of users and the will-
ingness of suppliers to take risks. The role of the Commission should be to
ensure that the right economic and technical conditions for open access are
in place.”'* Such an approach was necessary, the Commission concluded, be-
cause “market forces allow for greater choice and supplier responsiveness and
ensure that user applications, not regulators, drive supply considerations.”!
In hindsight, if the Commission had remained committed to this philosophy
there would have been no conflict with Bernier.

In the years immediately following, the Commission, through the use of
its forbearance powers and substitution of new price setting instruments, as
well as other decisions, appeared to be fully committed to giving full effect
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to its pro-competitive philosophy.'® In 1994, it deregulated both the termi-
nal attachment and wireline sectors which it deemed to be sufficiently com-
petitive. In 1998 it stopped regulating the incumbent firms’ long distance
retail rates. One measure of the success of the new policy was that over the
years incumbents increasingly lost market share to the new competitors, es-
pecially, but not solely, in the business wireline markets, such that by the
millennium their share was approaching one third both in terms of revenues
and minutes, a remarkable development given that competition had been per-
mitted in 1992 and effectively only begun in 1994.7 The Commission also
deregulated retail Internet services of the incumbents and then of the cable
companies, a development which would subsequently have significant ram-
ifications. Furthermore, after calling for applications for local service com-
petition in 1994, the Commission in 1997 established its regulatory rules
for such competition as they applied to the incumbent firms. This competi-
tion, however, was slow to develop and was concentrated in the urban busi-
ness market sector. .

In 1997, however, a warning sign appeared that caused apprehension
amongst the traditional telephone companies or incumbent local exchange
carriers (ILECs) as they had become known. The cause was the release by the
crrc of its “Vision Statement.”'® Although rather anodyne in most respects,
several aspects were troubling to the incumbent firms. The first was the
CRTC's statement that its mandate was to “regulate and supervise” both the
broadcasting and telecommunications systems. Although this was correct for
the former, the telecommunications legislation gave it no such role for the
latter. In broadcasting, “supervision” was central to the crRTC’s role as a plan-
ning, sectoral managing agency but no such role was envisioned at least by
Parliament for the telecommunications sector.!® The.incumbents were also
concerned by the crrc’s reference to regulating “communications services” a
term not found in its legislative mandates. The concern was caused by the
Commission’s insistence that such services be responsive to social values and
the empbhasis it placed on Canadian content in such services.

Although the incumbent firms did not explicitly criticize the Commission’s
statement, through their traditional consortium, Stentor, they immediately is-
sued a policy statement that sought to remind the crrc that government
communications policy “... increasingly seeks to rely on market forces to
achieve its objectives.”?® Concerned that the Commission seemed to be
backing away from a commitment to moving toward a fully competitive
market as its ultimate objective, through its suggestion that its role included
“supervision,” Stentor recommended to the Commission and the Govern-
ment the elimination of economic regulation, which it insisted should be
narrowly defined, by the end of 2001 and that at that time “pricing and
entry issues in the communications industry ... be dealt with under the
Competition Act”*' As for any suggestion that social objectives be pursued
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in the telecommunications sector, as far as Stentor was concerned, this
was a matter best left to industry self-regulation.

What transformed the apprehension of the incumbent telephone compa-
nies into a bitter conflict with the crTc were several decisions after 2001 that
had direct implications for the local exchange market which, as indicated
above, was not only the last major market not yet significantly competitive-
incumbents’ local market shares ranged from 94 per cent to 100 per cent up
to 2002 - but was also the single richest market segment accounting for
approximately 30 per cent of telco revenues. The conflict was intensified
because, as a result of technological developments, potential local competi-
tion was soon to become real as cable companies such as Rogers, Shaw and
Videotron entered the local telephone market.

It was not initially specific decisions per se in this period that antagonized
the incumbent telcos but rather the emergence of a new explicit philosophy
that, for the incumbents, indicated that the crrc was abandoning its stated
commitment to allowing market forces to work. The commission was now
concerned about “sustainable” competition, perhaps not a surprising devel-
opment given the bursting of the dot-com bubble in the late 1990s which had
dramatic consequences for telecommunications firms in the us and else-
where. In Canada, for example, new entrants diminished from 28 to 2 in just
a few years. As a consequence, the CrTc interpreted its governing statute as
mandating a responsibility to be “fair” to new competitors. It made this ex-
plicit in a 2002 decision where it stated that its objective was “... to balance
the interests of the three main stakeholders in telecommunications markets,
i.e. customers, competitors and incumbent telephone companies.”?2

The issue came to a head in 2004 when the crrc, in response to a request
from Bell Canada filed in late 2003 for information concerning how the crrc
intended to regulate cable company-provided local telephone services, in-
dicated that it intended to regulate voice communications services using
Internet Protocol (vorr) as local exchange services which therefore would be
subject to the framework governing local competition.?> This would mean
asymmetrical regulation in that the tariffs and service conditions for similar
services provided by the 1LECs would be subject to regulatory approval, and a
concomitant extended public process, while those provided by its competitors
would not. Furthermore the incumbents were worried about how the “fair-
ness” doctrine would work out in this area. For them, the fear was that the
CRTC's regulatory approach would represent the worst of all possible develop-
ments. The crrc, having embraced competition in principle, having encour-
aged entry into the local market, was now not only not going to be neutral and
not let market forces work, it would “manage” the competitive process in such
a manner as to protect the new entrants in the name of fairness.

As the crrc’s approach became evident with its initial position and then
subsequent decision on vore in 2005, the 1Lecs had few options. The first
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was to exercise their right to appeal to Cabinet to vary or overturn crrc deci-
sions. This would in fact be employed when the crTC’s vorp decision was
announced, as we shall see in the next section. The second was to request in-
formally that the crrc reconsider its underlying approach. The Commission
showed no willingness, however, to undertake an internal review and when
approached by the telcos to participate in a non-governmental external pol-
icy review, the Chair abruptly dismissed the idea.

Although the other 1Lecs were resigned to waiting for the right opportu-
nity for a Cabinet appeal, Bell Canada decided it could not afford to wait. Its
economic performance was languishing for a number of reasons. It had suf-
fered the most from long distance competition and was a relatively weaker
competitor compared to Rogers and TELUS in the wireless sector. It had also
made major telecommunications as well as non-telephone-related acquisi-
tions that had imposed significant costs without a corresponding payback.
Furthermore, it was now facing competitive inroads in its home territory
from TELUS, especially in the business and wireless sectors. Its share price
was 1ot performing as well as its competitors and in fact the company was
soon to become a takeover candidate. '

Faced with these negative economic circumstances, Bell concluded that it
could not simply wait for the cable companies to enter the local telephone
market under favourable regulatory circumstances and then hope that it could
successfully appeal to Cabinet to overturn any crrc decision. Consequently it
decided in 2004, during the crrc’s proceeding but prior to its decision on
VOIP, to wage, single-handedly, an intense lobbying campaign at the highest
governmental levels to persuade the Government to do what the crrc had re-
fused to do, namely review its preferred policy approach on local competition,
especially its emphasis on “fairness” for the new entrants. Much to the surprise
of its erstwhile allies and its competitors, not to mention the crrc and indeed
the Minister of Industry and his department, the Bell campaign was successful.

On February 23, 2005, the Minister of Finance, in his budget, surprised the
telecommunications sector with the following announcement: “The Govern-
ment recognizes the critical importance of the telecommunications sector to
Canada’s future well-being and the need for a modern policy framework. To

ensure the telecommunications industry continues to support Canada’s

long-term competitiveness, the Government intends to appoint a panel of
eminent Canadians to review Canada’s telecommunications policy and regu-
latory framework. Reporting to the Minister of Industry, the panel will be
asked to make recommendations before the end of the year on how to move
Canada to 2 modern telecommunications framework in a manner that bene-
fits Canadian industry and consumers.”2¢

Initially this policy review had little support from either other industry
players or especially from the crrc and the Minister of Industry and
his department.
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Despite the initial scepticism within and outside the government, in April
2005, the then Liberal Minister of Industry, David Emerson, announced the
appointment of the three members of the Telecommunications Policy
Review Panel. Although the Panel had a three part mandate, including ac-
cess to telecommunications services and the adoption of information and
communications technologies, for our purposes the central aspect pertained
to telecom regulation:

The existing regulatory regime was designed to facilitate the introduction of compe-
tition into an industry previously structured around monopolies. The development
and deployment of advanced technology, such as Internet Protocol-based services,
high-speed Internet access and wireless broadband communications, combined with
maturing consumer demand, have hada profound effect on the telecommunication
industry and have started to change the shape and structure of the industry. Govern-
ments face the challenge of regulating the industry as it exists today and protecting
the interests of its users, while at the same time not standing in the way of progress
or restricting the benefits and adoption of advanced telecommunications networks
and services.

The panel is asked to make recommendations on how to implement an efficient,
fair, functional and forward-looking regulatory framework that serves Canadian con-
sumers and businesses, and that can adapt to a changing technological landscape.

Less than two months later an extensive consultation paper was released and
what followed over the next eight months was the most comprehensive pub-
lic review of Canadian telecommunications policy in the country’s history.?

In March 2006, the Review Panel issued its report. The core of the Panel’s
philosophy of the purpose of telecommunications regulation was set out in
the following statement:

* Market forces should be relied upon to the maximum extent feasible as the
means of achieving Canada’s telecommunications policy objectives.

* Regulatory and other government measures should be adopted only where
market forces are unlikely to achieve a telecommunications policy objec-
tive within a reasonable time frame, and only where the costs of regulation
do not outweigh the benefits,

* Regulatory and other government measures should be efficient and pro-
portionate to their purpose and should only minimally interfere with the
operation of market forces to meet the objectives.?

The report went on to make 127 recommendations including over 50 that set
out the details as to how to change the current regulatory restrictions on
competition so as to give effect to the core philosophy. The Panel was partic-
ularly critical of the crrc’s “balancing” approach:

g
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The Commission’s goal appears to have been to promote the financial viability of com-
petitors to the 1LEcs, in order to ultimately provide consumers with the benefits of in-
creased competition. Application of the doctrine has resulted in a new, high level of
regulatory intervention aimed at shaping the structure of markets, rather than allowing
market forces to determine the success or failure of different service providers. The rel-
ative degree of intervention by the crTc on behalf of new entrants has been very sub-
stantial and has led to the imposition of extensive constraints by the crrc on the
activities of the major suppliers of many telecommunications services, the 1.cs.2’

The Panel recommended that the current presumption that the crrc
should regulate unless it decides to forbear . . should be replaced with a leg-
islative presumption that services will not be regulated except in specified
circumstances designed to protect end-users or maintain competitive mar-
kets.”?® More significantly, although the Panel recommended fundamental
legislative changes, in the interim, it recommended that the Cabinet exercise
its direction power acquired in the 1993 Telecommunications Act to order the
CRTC to give effect to the Panel’s recommendations by giving primary em-
phasis in its regulatory decision-making to para 7(f) and 7(c) cited above,

Although appointed by a Liberal Minister, the Panel’s report was delivered
to the new Conservative Industry Minister, Maxime Bernier, little more than
a month after he had been appointed. He had already decided, according to
One source, to concentrate on the telecommunications component of Indus-
try Canada’s wide-ranging portfolio. The report’s pro-market, deregulatory
core clearly matched the Minister’s philosophical preferences. More impor-
tantly, it gave him a concrete detailed set of recommendations that easily
translated into a personal policy agenda. According to another source who
met with the Minister shortly after the Panel’s report was released, the Minis-
ter acknowledged that, armed with the Panel’s recommendations, he, both a
novice Mp and Minister, could make his mark and he intended to do s0.?® All
that was needed was an opening that he could rush through.

In fact that opening was on his desk the day he was appointed, in the form
of an appeal to Cabinet from the 1Lgcs against the crrc’s decision on tele-
phone service employing Voice over the Internet Protocol (vorr). A second
opening came less than a month later when the same companies appealed to
Cabinet to send back for reconsideration by the crrc its April decision re-
garding forbearance from regulation in the local service area. Both openings
would provide the opportunity Bernier sought to pursue his newly devel-
oped policy agenda. On the other side of that opening, however, was consid-
erable opposition not lacking in resources: from the CRTC, the affected
companies which included the major cable companies such as Rogers, Shaw
and Videotron which presumably did not lack political support and from op-
position Members of Parliament in a minority government situation. Most
importantly, the Minister confronted determined opposition from his own
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department officials, some cabinet colleagues, the pm0 and especially the
pco. Itis to the ministerial initiatives and how he overcame the extensive op-
position that we now turn.

PART TWO: OVERTURNING
THE VOIP DECISION

To paraphrase Wilde’s character Lady Bracknall in The Importance of Being
Ernest, for the CrRTC to misread one signal from the Government may be re-
garded as a misfortune; to ignore two looks like carelessness. Yet this is what
happened in 2006 when the crtc, either through carelessness, or hubris,
chose to ignore two direct policy signals from the Government. For an agency
that often stated that it was only filling a policy vacuum that elected authori-
ties had created and would not correct, its rejection of the clearly articulated
governmental preferences enabled not only the Government, acting at the
request of the Minister of Industry, to impose a comprehensive policy shift
on the regulator but, by so doing, to alter fundamentally the political-
bureaucratic relationship that had been the norm for the previous thirty
years. The CRTC's response to the Minister and the Government would con-
stitute a monumental policy blunder which, it is arguable, was the key to
Bernier’s success in pursuing his agenda.

The first opening was created by the crTc’s 2005 decision on how to regu-
late voip telecommunications services. Although the convergence of telecom-
munications and computers had long been anticipated, and in fact had already
had a profound impact on telecommunications switching and transmission
systems, as well as terminal equipment, the impact on the telecommunications
market structure had been less profound. All players- incumbent carriers, new
entrants, potential alternative service providers such as cable systems, and
customers- were waiting for the emergence of computer-based telecommuni-
cations which would allow for full competition to develop in the single largest
market segment- the local business and especially residential market, the so-
called “last mile” in telecommunications.

Notwithstanding the fact that the crrc had opened the local market to
competition or the availability of a computer-based telecommunications ser-
vice such as that provided by Skype or Vonage, there was very little local
service competition in Canada prior to 2004.% vorp promised to change
radically the nature of such competition at least for most Canadians with ac-
cess to high speed broadband telecommunications. For the 1LEcs, the as-
sumption was that the entry of cable into the local and long distance
telecommunications markets would radically change the competitive envi-
ronment. Unlike the existing competition which offered only one service, the
cable companies such as Rogers, Videotron and Shaw were well-financed and
experienced competitors who would be able to have a significant competitive

o
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edge in that they could offer a bundle of services that included cable televi-
sion, local, long distance, wireless and broadband services. The problem for
the 1LECs was that the crrc quickly established that it did not share their as-
sumption that “cable changes everything.”

Anticipating the growth of vorp services, both Bell Canada and one of its
competitors, Call-Net, had requested clarification of the regulatory rules that
would govern the provision of vore services. In response in April 2004, the
CRTC issued a preliminary statement on those rules.’! For our purposes the
most important was its preference to make the provision of vo1p services by
the 1LECs subject to the existing regulatory framework, namely the filing of
tariffs for approval by the Commission to ensure that rates were “just and
reasonable”, the statutory requirement dating from 1906 and carried forward
in the 1993 Telecommunications Act. New entrants, known either as Compet-
itive Local Exchange Carriers (cLECs) or resellers would be exempted from
price approval. The crrc then initiated a public proceeding to develop its
proposed rules for vorp,

In May 2005, the crtc announced the rules that would be imposed on
vorp services.” In this decision a divided crrc rejected the 1LEC position that
VOIP services were revolutionary new services which should not be regulated
through tariff approval and other requirements.?® The crre adopted the view
that such services, rather than being uniquely novel, simply marked “another
step in the evolution of telecommunications networks” and were not a substi-
tute for primary local exchange services, It went on to state: “Examples of ear-
lier evolutionary steps include electromechanical step-by-step switching and
digital switching technologies. In each case, technological advances have in-
creased the ability of networks to carry greater amounts of voice traffic at lower
per unit costs.”* It was on this basis that the Commission imposed an asym-
metrical regulatory regime for vorp services whereby it would continue to reg-
ulate the prices and service conditions for such services offered by the 1LECs
but forebear from regulating the cLecs and resellers on the grounds that they
did not have any market power as new entrants. This would give the cable
companies especially a very significant competitive advantage. Included in the
regulatory rules were the so-called “winback rules” which prohibited an 1LEc
from initiating contact with a residential customer which it had lost to a com-
petitor initially for a period of three months but then changed to twelve
months. These rules were justified by the Commission on the grounds that
they would prevent anti-competitive behaviour by the 1LECs before a market
had “matured” and permit new competitors “a reasonable opportunity to
demonstrate the quality and reliability of their services and that it should have
a minimal impact on the marketing ability of the 1LEcs*

Less than two months after the crrc’s decision, the 1LECs filed an appeal to
the Cabinet to overturn the crrc’s decision with respect to the asymmetric
regulatory requirements as well the winback rules.®® As a result of the volatile
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political situation facing the minority Liberal Government which would lead
to the election call for January 2006, there was no action on the appeal. Weeks
after his appointment, at a lunch with members of the Policy Review Panel
attended as well by departmental officials, the vo1p appeal was discussed. De-
partmental officials discouraged Bernier from entertaining the appeal on the
grounds that it “would be too technical and difficult ... to explain to other cab-
inet ministers why they should take the extremely unusual step- and political
risk- of overturning the regulator’s decision.”*” Panel members, however, ad-
vanced a fundamentally different perspective, specifically that the central issue
was not how complex the matter was but that vorp and its regulation or non-
regulation represented the type of issue that they believed their report’s recom-
mendations addressed. For the Panel members, vorp was not an extension of
traditional services but was exactly the type of novel breakthrough technology
that should not be regulated by anything other than market forces.

Over the objections of his officials, Bernier decided to support the appeal
but only to the extent of persuading Cabinet in May 2006 to send the deci-
sion back to the crrc for reconsideration.*® The grounds for the requested
reconsideration are important, especially in light of the crrc’s subsequent
action. The Order in Council noted that para 7 (f) of the statement of tele-
communications policy objectives- found above- required the crTc “to fos-
ter increased reliance on competition and to ensure that regulation, where
required, is efficient and effective” and that vorp technology, contrary to the
crTC’s evolutionary stance “has transformed the nature and extent of com-
petition in telecommunications markets.” The Order also took note of the
Telecom Policy Review Panel’s report which recommended the maximum re-
liance on competition as possible to achieve the telecom policy objectives and
indicated that the Government was undertaking a review of telecom policy in
light of the Panel’s reccommendations. Finally, the Order referred to another
related appeal- to be discussed below- on forbearance from regulation of re-
tail local exchange services. In short, the Government could not be clearer in
signalling its objectives and preferences to the crrc.

Just in case the crrc did not “get” the message, in June 2006, Bernier an-
nounced that Cabinet was prepared to employ for the first time the power
found in the Telecommunications Act to issue a policy direction to the crTc.
Although we will leave a discussion of the details of, and the debates over, this
direction to the next section, the main point was that it ordered the crrc to
give a fundamental priority to market forces in its deliberations and to regu-
late only when absolutely necessary. The direction, Bernier argued, indicated
that the Cabinet had rejected the crTC’s current approach and embraced that
recommended by the Policy Review Panel.

After receiving comments from interested parties, in September 2006 the
crrc announced that it was reaffirming its original decision although it was
prepared to conduct a future proceeding to re-assess its specific requirement

Lep
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that it would not consider forbearance until an 1Lec had lost 25 per cent of
its market to competitors.’® What was particularly notable about the decision
was that the Commission made no reference whatsoever to the factors that
the Cabinet had included in the send-back order. It was as if they either did
not exist, or were simply irrelevant or could not be referred to as being be-
yond its legislative mandate, a course it had adopted previously. The Com-
mission was content simply to note that “its determinations in the Decision
are consistent with its statutory obligations.”4°

The consequences of the cRTC’s response for both its decision and its rela-
tionship with political authorities, especially Bernier, were dramatic and im-
mediate. Bernier viewed both the confirmation of its initial decision and its

- total disregard for the reasons Cabinet had sent back the issue for reconsider-

ation as arrogant and a wilful dismissal of political policy direction. Con-
vinced that this was evidence that the crTc was currently out of control and
“did not get it,” Bernier easily persuaded his cabinet colleagues that a Liberal-
appointed commission was not sympathetic to the “new” government’s pol-
icy direction in telecommunications.*!

Two specific consequences flowed from the crrc’s action. The first was
that, little more than two months after the crrc’s “reconsideration”, Bernier
convinced Cabinet to vary the original decision. On the basis of Bernier’s
submission that the crrc’s decision was antithetical to the general economic
policies and preferences of the Government as well as its approach to tele-
communications specifically, the Commission was ordered to end the
asymmetrical regulation of voip services provided through any broadband
Internet connection by forbearing from regulating those services provided by
the 1Lecs.*? Bernier’s argument was that barriers to entry in this market were
low and consequently, “in a competitive sector, there is no reason to regulate
some companies while others can offer the service they want at the prices
they want. It is time to have a level playing field from which customers and
small businesses can benefit.”*> The result was a major victory for both the
tLECs and for Bernier. For Bernier it was not only his first real victory in
reaching his goal of imposing a policy agenda based on deregulation but
more importantly it reinforced his own commitment and strengthened his
case with his cabinet colleagues that the policy direction he had released in
June should be authorized. That he was to win this battle was perhaps the
more enduring consequence of the first round in his battle with the crre. It
is to the politics of the direction that we now turn.

PART THREE! FIRST POLICY DIRECTION
TO THE CRTC

When Bernier indicated that he wished to_proceed with the Review Panel’s
recommendation that the Government should not wait for legislative
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changes to the crrc’s policy mandate but, in the interim, issue a direction
outlining its policy philosophy and priorities, departmental officials balked.
Despite the fact that from 1976 on they had sought such a power, once
granted in 1993, they were extremely reluctant to exploit it. As they had on
previous occasions when interested parties had requested the Minister to use
the direction power, his officials cautioned that it was too untested and, if
used, might open up a Pandora’s Box as parliamentarians, since they had to
be consulted on its use, would seize the opportunity to demand that the
whole legislation be revisited. They cautioned that the Government would
not want to entertain such a development.

Bernier was not persuaded but conceded that, given the minority govern-
ment situation, he would not be able to proceed with fundamental legislative
changes. Despite an unenthusiastic cabinet memorandum drafted by his offi-
cials, he adopted a second-best approach, namely to convince his cabinet
colleagues that a direction, roughly along the lines proposed by the Review
Panel, should complement the request that the crrc reconsider its vorp de-
cision. Although it is clear that Bernier was committed to the direction in
principle as the right thing to do until new legislation could be passed, the
original level of commitment of his colleagues to the direction beyond acting
as an obvious signal to the crTc is not clear.

When, on behalf of the Government, he announced the direction, Bernier
promoted it in terms of his personal philosophy. He argued that “it is not the
role of government to decide how this increasingly complex market should
evolve. It is you- producers and consumers. Likewise our role is not to decide
which technology is better and should be permitted to grow faster. That is up
to the marketplace to decide ... Our government is committed to moderniz-
ing the way the telecommunications industry is being regulated in Canada.”*

The direction tabled in the House of Commons on June 13, 2006 pro-
foundly challenged the existing policy mandate of the crrc found in s. 7 of
the Telecommunications Act cited earlier. Given the complexity of the policy
shift proposed, it is necessary to provide the major sections of the direction:

1. In exercising its powers and performing its duties under the Telecommunications
Act, the Canadian Radio-television and Telecommunications Commission shall inter-
pret and implement the Canadian telecommunications policy objectives set out in
section 7, and particularly in paragraphs 7(c) and (f), in accordance with the follow-
ing principles:
(a) the crrc should
(i) rely on market forces to the maximum extent feasible as the means of
achieving the telecommunications policy objectives, and
(ii) when relying on regulation, use measures that are efficient and proportion-
ate to their purpose and that interfere with the operation of competitive market
forces to the minimum extent necessary to meet the policy objectives;
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(5) when it is determined that regulatory measures are required, then that regula-
tory measure should satisfy the following criteria:
(i) each regulatory measure should specify the teleccommunications policy ob-
jective that is advanced by the measure and demonstrate compliance with this
policy direction, :
(ii) economic regulation, when required, should neither deter efficient compet-
itive entry nor promote inefficient entry,
(iii) regulatory measures designed to advance non-economic objectives of reg-
ulation should, to the greatest extent possible, be implemented in 2 symmetrical
and competitively neutral manner, and
(iv) interconnection arrangements and access regimes, including access to build-
ings, in-building wiring and support structures, should, to the greatest extent
possible, be technologically and competitively neutral, in order to enable compe-
tition from new technologies and not to artificially favour either Canadian carri-
ers or resellers;
(¢) inorder to promote efficient, informed and timely operations the Commission
should adopt the following operational practices: v,
(i) provide for maximum efficiency in regulation by using only tariff approval
measures that are as minimally intrusive and as minimally onerous as possible,
(ii) with a view to providing increased incentives for innovation, investment in
and construction of competing telecommunications network facilities, conduct
a review of its regulatory framework regarding mandated access to wholesale
services, in order to determine the extent to which mandated access to wholesale
services that are not essential services should be phased out and the appropriate
pricing of mandated services to encourage investment and innovation in net-
work infrastructure,
(iii) maintain and publish service performance standards for the various forms
of regulatory proceedings it undertakes to ensure that regulatory measures,
when required, are efficient, and
(iv) continue to explore and implement new approaches for streamlining its regu-
latory process to enhance the efficiency and effectiveness of regulatory measures;1°

It is obvious, compared to S. 7 of the Telecommunications Act, this direc-
tion was not a simple reordering of the existing policy statement but rather a
fundamental recasting and, as such, it was not clear whether such an expan-
sive use of the power was originally contemplated. However, although several
parties raised the issue of its legality in the comments they filed as part of the
compulsory public process, this did not become a major issue in subsequent

“parts of the process.

The process following the issuance of a direction is two-fold. The first is
that public comments are solicited. The second stage, and as Bernier’s offi-
cials advised him the potentially more contentious, is that the direction must
be tabled before Parliament and cannot be acted upon until after 40 sitting
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days. With regard to the first consultation stage, over sixty comments were
filed with the Industry Department and while most were tangential to the
purposes of this chapter, two are relevant. The first was that, while the 1LECs
were naturally supportive of the direction, TELUS was concerned that it
might be too permissive in that it stated that the crrc “should” do what was
ordered rather than “shall” as the Review Panel suggested. Furthermore,
TELUS was concerned that two clauses from the Panel’s proposed direction
were not included and argued that they should be. The two clauses were
interpreted as providing for timely regulation where necessary and reviews
that had to demonstrate significant market power. Absent these provisions,
TELUS argued, it was possible that the crrc might become “overly slow or
cautious” in forbearing from regulation and ultimately undermine the reli-
ance on market forces which was the central objective of the direction.*

For their part, the major cable companies which would be most affected by
the Cabinet’s vore decision did not believe they could reject outright the ba-
sic principles of the proposed direction. Consequently, they endorsed it in
principle while arguing that it needed amendments to ensure that the Review
Panel’s safeguards against abuse of significant market power where in place.
They urged the Government to adopt a transitional period, citing the Panel’s
call for a period of 12 to 18 months, to permit the creation of an institutional
framework and enforcement mechanisms necessary for full competition.
Furthermore, they suggested that the Government must ensure that the di-
rection was legal. As they noted, while the Cabinet “can use a policy direction
to clarify the policy objectives in section 7 ..., it cannot use it to amend the
substantive provisions of the Act”*® They cautioned the Government that a
direction that suggested the crrc should regulate as if its legislation has been
amended “could lead to serious legal issues which would unnecessarily divert
attention from the central goal of promoting the transition from monopoly
to competition in all telecommunications markets.”

The most significant source of opposition to the proposed direction was the
one most feared by Bernier’s officials, namely Opposition Members of Parlia-
ment. By law, Bernier had to table the direction before the House and Senate
and give both bodies 40 sitting days to respond. The direction had been tabled
June 13, but the clock did not start until Parliament resumed sitting which
was in September. Consequently on October 19 and 24, the House Committee
on Industry, Science and Technology heard from panels of witnesses drawn
from those who had made submissions during the summer to the Cabinet
who both supported and opposed the direction.*” Consequently Opposition
members of the committee who were in the majority decided that it should
recommend delay in the implementation of the direction for six months, until
March 1, 2007, to allow for further study and to hear from more witnesses.>®
This motion was opposed by the Government members. As indicated this was
the type of reaction that Industry Canada officials feared.






