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Disclaimer

Standard Life Assurance Company assumes no responsibility for any document or any
statement of a private nature by its employees. The opinions expressed herein are those of the
author and do not necessarily reflect those of Standard Life.

This presentation contains general observations on legislation and does not in any way
constitute a legal opinion. Conference participants should not rely solely on the information
contained herein.




Good day, ladies and gentlemen.

It is an honour for me to be invited by the Institute to speak to you. Today, I will address a
crucial issue facing securities market participants, that is, creating a more effective and efficient
regulatory system through a passport approach.

1. THE CANADIAN SECURITIES REGULATION SYSTEM

The securities market plays an essential role in savings, resource allocation and corporate
financing. It offers a vast range of financing options for companies and investment opportunities
for individual investors.

The Canadian securities regulation system places a heavy regulatory burden on market
participants and is inefficient and costly. The heaviness of the regulatory system stems from the
number and complexity of provincial regulatory requirements and the differences between them.'

All industry stakeholders agree that compliance costs are excessive. These costs can in large part
be attributed to the fact that stakeholders are subject to multiple securities regulation agencies,
each with their own regulations.” Stakeholders must therefore comply with the applicable
legislation of every province where they do business.

The cost to financial institutions of being subject to multiple regulatory agencies and complying
with their rules was the subject of a study by the United Kingdom’s Fmanmal Services Authority
comparing regulatory costs in different countries in the year 2000.% In short, the study showed
that the direct cost of regulating the financial sector in Canada was approximately $489 million.
In England, a country with twice the population of Canada, the direct costs of regulation totalled
only $493 million.

The same report revealed that Canada employed 3,780 people to regulate the financial sector,
while England had only 2,765. This means that a staff of a thousand fewer people was sufficient
to monitor and regulate a financial sector with a market capitalization four times that of the
Canadian market.

Moreover, according to the Canadian Bankers Association, in the year 2000 Canada spent
proportionally more to regulate its financial sector than England or Australia.” Financial sector
regulatory expenses per $1,000 of gross domestic product totalled $10.83 in Canada. In other
words, every $1,000 in capital gains generated by the financial sector cost $10.83 in regulatory
expenses. In comparison, regulatory costs in Australia and England were $6.85 and $4.26,
respectively. If Canada could attain Australia’s level of regulatory efficiency, consumers would
save approximately $180 million a year, and if Canada’s system equalled that of England, the

!'See the Strategic Plan of the Canadian Securities Administrators (CSA), 2002-2005.

2 This is despite a certain degree of harmonization in the regulations of provincial securities commissions.

3 FSA Annual Report 2000-2001, Appendix 5, Comparison of Cost of Regulation in Different Jurisdictions.

% Ray Protti, President, Canadian Bankers Association, Sort It or Lose Out: Why Canada Must Fix the Way It
Regulates Financial Services (May 27, 2002).




savings would rise to $297 million per year. It is therefore essential that we simplify regulations
affecting financial institutions. That is why a number of alternatives to the current system have
been proposed.

2. ALTERNATIVES TO THE CURRENT SYSTEM

2.1 The Passport System

One possible alternative to the current system is the creation of a passport system. This approach
is based on the premise that if a product or service can legally be sold in one jurisdiction, it can
also be freely sold in any other participating jurisdiction without having to comply with the
regulations of that other jurisdiction. A passport-based regulatory model is part of a multi-
governmental regulatory scheme in which the regulated entities or products are subject to the
rules and decisions of a single regulatory agency, the principal regulator, and need only comply
with the rules and decisions of that agency.

Compliance with the rules and decisions of the principal regulator serves as a “passport”
authorizing the entry of a regulated entity or product into other participating jurisdictions. A
Canadian passport model would subject financial market participants to the authority of a single
provincial securities regulatory agency, regardless of where in Canada those participants operate.

2.2 A Canadian Securities Commission

The creation of a Canadian securities commission is another alternative, one that has been
proposed by the Wise Persons’ Committee.” To create this commission, the federal government
would have to enact a new law, to be entitled the Canadian Securities Act. The Act would be
administered by a single regulator, the Canadian Securities Commission, consisting of nine
commissioners.

The following section is an analysis of the constitutionality of this option. In other words, we
will answer the following question: Does this option comply with the Constitution Act, 18677

3. ANALYSIS OF THE CONSTITUTIONALITY OF A CANADIAN SECURITIES
COMMISSION

The Constitution Act, 1867 establishes a constitution for Canada and provided for the sharing of
powers between the federal Parliament and the provinces. Subsection 92(13) gives the provinces
exclusive jurisdiction over “Property and Civil Rights in the Province.” Furthermore, section 91,
which sets out the federal government’s jurisdiction, also addresses a number of subjects relating
to “Property and Civil Rights in the Province.”

> A committee that studied the structure of securities regulation in Canada. Its report, entitled /¢’s Time, was tabled
in December 2003. Tt can be consulted at the following URL: www.wise-averties.ca.




[TRANSLATION]

The courts have on numerous occasions reiterated that this state of affairs reflected a consensus
reached by the Fathers of Confederation with regard to the division of powers between the federal
Parliament and the provincial legislatures. The final subsection of section 91 highlights the fact
that the powers granted to the federal Parliament take precedence, even when they trench on
“Property and Civil Rights”, which are assigned exclusively to the provinces. Nevertheless, the
courts, in adjudicating the division of powers in the “Property and Civil Rights” class, have been
very careful to be deferential in their interpretation of the powers assigned to Parliament, so as
not to obliterate the main principle, which is that the provinces have exclusive legislative
jurisdiction in this area.’

From the outset, it is important to point out that the Supreme Court has always recognized that
securities, like insurance, fall under provincial jurisdiction pursuant to subsection 92(13) of the
Constitution Act, 1867, which deals with “Property and Civil Rights in the Province.”

However, in obiter dicta’ in the cases Multiple Access® and Global Securities,” the Supreme
Court stated that it considered subsection 91(2) to be the foundation of federal securities
legislation. It was on these obiter dicta that the Wise Persons” Committee based its arguments,
concluding that the federal government would have the constitutional authority to enact a
securities regulation statute pursuant to subsection 91(2) of the Constitution Act, 1867, “The
Regulation of Trade and Commerce.” 10

In Multiple Access, the Supreme Court expressed the following view:

Parliament has not yet enacted any comprehensive scheme of securities legislation. To
date the Canadian experience has been that the provinces have taken control of the
marketing of securities, differing in this respect from the United States where the
Securities and Exchange Commission has regulated trading and primary distribution of
securities. I should not wish by anything said in this case to affect prejudicially the
constitutional right of Parliament to enact a general scheme of securities legislation
pursuant to its power to make laws in relation to interprovincial and export trade and
commerce. This is of particular significance considering the interprovincial and indeed
international character of the securities industry . . . .

It remains to be seen whether this [the magnitude of multi-provincial securities
transactions] will precipitate a change in the national appreciation of constitutional
requirements and federal legislative policy."' [Emphasis added.]

® Luc Le Blanc, Le banking dans les lois préconfédératives (Sherbrooke: Groupe de recherche sur I’histoire des
institutions financiéres, 2003), pp. 5 and 6.

’ An opinion expressed by a judge that has no impact on the disposition of the issue in dispute.

® Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 at 173.

? Global Securities Corp. v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494.

!9 The position of the Wise Persons’ Committee was based on legal opinions prepared by Fasken Martineau, Ogilvy
Renault and Torys. These legal opinions can be consulted at the following URL: www.wise-averties.ca.

" Multiple Access, supra at 173 and 225.







